 

 

Lockerbie: High Court Hearing 20th February: A LAYMAN'S VIEW
 

There were three main questions before the High Court today.

...................................................

1. Should the contents of the 'Foreign Power Document', already seen by the Lord Advocate and the Crown be divulged to the defence?

 

2. Should the Defence's petition for access to evidential material from the Zeist Court for 'forensic examination' be granted?

 

3. Should the Prosecution's petition that the grounds for appeal be limited to those given by the SCCRC be granted?

 

The answers to all three questions are to be given by the High Court. We do not know when decisions will be reached, they are unlikely to be simultaneous and there will be further public hearings for them.

 

A further public hearing may take place on 7th March.

..............................................................

1.) It emerged, through the Advocate General, that David Miliband, Foreign Secretary, has signed a Public interest immunity certificate (PII) to block divulging of the contents to the defence.

A previous Lord Advocate, while still a member of the UK government (ie before the Scotland Act of 1998) had automatically been party to its contents, which the UK government was bound to keep confidential to itself, the document was, according to the Advocate General, 'Impressed with the Seal of Confidentiality'. However, because it was known to the Lord Advocate, it is also known to the prosecution in the case because the Lord Advocate is the head of the prosecuting authority in Scotland.

Since the introduction of the Scotland Act, the Lord Advocate is no longer a member of the Westminster government, and so now would presumably be excluded from this knowledge should the same conditions arise again. The situation we now have may therefore be unique. While this knowledge was quite properly provided to the Lord Advocate as part of the UK Government in 1996, the UK government has today been seen to attempt, through issue of a PII certificate to block passage of the information to the defence. 

 

A Scottish criminal appeal procedure is now faced with a situation where information which is available to the prosecution is being denied to the defence by the Foreign Office in London.

 

If devolution has any real meaning it must differentiate between the English public and the Scottish public. 

 

Looked at from the English end there may be justification for upholding the confidentiality which a Foreign Power sought for providing its document to the UK in the first place, this would not be a devolved issue..

 

Looked at from the Scottish end, the action of the Advocate General and the London Foreign Office today appear as a brazen political interference in Scotland's longstanding independent criminal justice system, an interference which denies the defence access to information which the prosecution has long possessed. This appears incompatible with both Scottish criminal law and European Human Rights legislation.

 

Today the decision over how to resolve the issue was left to the High Court.

 

The true significance of the information to the case remains unknown to the defence, the court and the public.

 

2.) The forensic aspects of the Zeist case were among the most worrying. It emerged that neither Dr Hayes nor Mr Feraday, the forensic experts involved, had an enviable record as forensic 'scientists' and their offerings to the court seemed unsafe, being in the form of a handwritten report, which had clearly had its pagination altered to allow for inclusion of the famous 'timer fragment' PT35B, and where that crucial item was in a police evidence bag where the label had been deliberately altered and where the fragment itself had not even been submitted to forensic tests to see if it had ever been associated with a proximate explosion.

The result has been a continuing assault on the probity of that item, which is no doubt one of the items which the defence now wish to review. The authenticity of that fragment is pretty central to the whole prosecution case of origination of the bomb from Malta.

 

Again the High Court must decide the issue of defence access.

 

3.) If the defence were to be limited to those reasons given by the SCCRC for allowing a further appeal, then new evidence accruing since would obviously be excluded from this appeal. 

Also knowledge of the contents of the 'Foreign Power document' was a significant aspect of the SCCRC's decision to refer the case back. If the defence were to be denied that knowledge then it would lose not only the advantage of any new evidence, but also one of the reasons for referral back. 

 

This issue too is for the High Court to decide.

 

 

